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	KEY POLICY MESSAGES

	1. To assess the appropriateness of an ICB Board Member in discharging their duties effectively.
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[bookmark: _Toc77241972][bookmark: _Toc86674854][bookmark: _Toc160609919]Introduction
NHS Derby and Derbyshire Integrated Care Board (the "ICB") is a statutory body with the general function of arranging for the provision of services for the purposes of the health service in England and are NHS bodies for the purposes of the 2006 Act. The main powers and duties of the ICB are to commission certain health services as set out in sections 3 and 3A of the 2006 Act.
In 2014, the government introduced a ‘fit and proper person’ regulation (the "regulation") via Regulation 5 of the Health and Social Care Act 2008 (Regulated Activities) Regulations 2014, which recognised that individuals who have authority in NHS organisations that deliver care are responsible for the overall quality and safety of that care.
The regulation sets out the requirement for a Fit and Proper Person Test (FPPT), which establishes a process to ensure all NHS Board members are suitable and fit to undertake the responsibilities of their role, and the Care Quality Commission (CQC) holds NHS organisations to account in relation to the regulation.
In 2019, the Kark Review was commissioned to review the scope, operation and purpose of the FPPT and the review highlighted improvement areas to strengthen the existing regime. One of the recommendations was to extend the scope of the FPPT to certain arm-length bodies.
In response to the recommendations and effective from the 30th September 2023, NHS England developed a Fit and Proper Person Test Framework. It also took into account the requirements of the Care Quality Commission (CQC) in relation to Board members being fit and proper for their roles.
[bookmark: _Toc77241973][bookmark: _Toc86674855][bookmark: _Toc160609920]Purpose
This document supports the ICB in the implementation of the recommendations from the Kark Review, and promotes the effectiveness of the underlying legal requirements by establishing a Fit and Proper Person Test Framework. 
The purpose of having this framework in place is to strengthen and reinforce individual accountability and transparency for ICB Board members, thereby enhancing the quality of leadership within the NHS. It should be seen as a core element of a broader programme of board development, effective appraisals and values-based (as well as competency-based) appointments – all of which are part of the good practice required to build a ‘healthy’ board.
This framework will also help ICB Board members build a portfolio to support and provide assurance that they are fit and proper, while demonstrably unfit members will be prevented from moving between NHS organisations. Ensuring that ICB Board members are demonstrating the right behaviours will help the NHS drive its cultural initiatives to foster a culture of compassion, respect and inclusion, and a feeling of belonging; as well as setting the tone at the top to encourage a listening and speaking up culture.
[bookmark: _Toc160609921]Definitions
"ESR"
refers to the NHS Electronic Staff Record, which is used by the ICB to store an employee's employment record electronically;
"Fit and Proper Person"
means a person who is suitable and fit to undertake the responsibilities of their role.
[bookmark: _Toc160609922]Applicability
The framework applies to ICB Board members, whereby the term ‘Board member’ is used to refer to:
both ICB Executive Directors and Non-Executive Members (NEMs), irrespective of voting rights; and
interim (all contractual forms) as well as permanent appointments.
Those individuals who by virtue of their profession are members of other professional registers, such as the General Medical Council (GMC) or Nursing and Midwifery Council (NMC), should still be assessed against this Framework if they are an ICB Board member.
The ICB Chair will need to consider FPPT assessment on a member-by-member basis and take into account assurance received from other recruiting/appointing organisations, for example, in the case of partner members. Ultimate accountability for adhering to this framework will reside with the ICB Chair.
[bookmark: _Toc160609923]Personal Data
Personal data relating to the FPPT assessment will be retained in local record systems and specific data fields in the NHS Electronic Staff Record (ESR). The information contained in these records will not routinely be accessible beyond an individual’s own organisation. There will be no substantive change to the data controller arrangements from those already in place for ESR.
The aim of maintaining a record of FPPT outcomes in ESR is to significantly improve the management of the NHS, and ultimately the experience and outcomes for patients, and is therefore in the public interest and done as part of the exercise of the functions of the ICB.
In establishing this framework, NHS England has determined that:
it will not have day-to-day access to the system or its content and recognises that it may be considered a (joint) controller of the ESR fields because as the commissioner of the ESR module and author of the Framework, it has a role in determining the nature and purposes of processing; and
the most relevant lawful basis for processing the FPPT data contained in ESR is set out in Article 6(1)(e) UK GDPR. This is on the basis that the processing of personal data is necessary for the performance of a task carried out in the public interest or in the exercise of official authority vested in the controller (that is, the employer, or indeed NHS England in connection with any role it fulfils as a joint controller).
When uploading the content (and determining what is said about each ICB Board member), both the ICB and NHS Business Services Authority (as the main commissioner of ESR), will also each be a data controller. 
As special category data would be processed as part of the maintenance of the ESR FPPT data fields, controllers will also rely on one of the lawful bases for processing set out in Article 9 UK GDPR: Articles 9(2)(b) – employment; 9(2)(g) – statutory/public functions; and 9(2)(h) (read with Schedule 1, paragraph 2 of the Data Protection Act 2018). This covers processing that is ‘necessary for the management of the health service.’ 
The ICB recognises the requirements of Article 5(1) UK GDPR, and that personal data should be processed lawfully, fairly and transparently. In line with all other ESR data fields, fair processing information will be available to the users of the ESR system. Current ESR fair processing information can be found in the NHS Electronic Staff Record (ESR) privacy notice. The Framework and related guidance documents also help discharge transparency-related obligations.
Information that is the personal data of the applicant is exempt from the Freedom of Information Act under section 40(1) and any request should be processed under section 7 of the DPA. Regulation 5(3) of the Environmental Information Regulations 2004 is the equivalent provision and has the same effect.
Arrangements for dispute resolution or request for review of content of data (in ESR and local records), or relating to the FPPT assessment outcome, are set out in the guidance document for chairs.
[bookmark: _Toc160609924]Fit and Proper Person Test 
[bookmark: _Toc160609925]Assessment
The ICB should consistently demonstrate on an annual basis that a formal assessment of fitness and properness for each ICB Board member has been undertaken. in the following circumstances:
new appointments in ICB Board member roles, whether permanent or temporary, where greater than six weeks, including:
new appointments that have been promoted;
temporary appointments (including secondments) involving acting up into an ICB Board member role on a non-permanent basis;
existing board members at one NHS organisation who move to another NHS organisation in the role of a board member; or
individuals who join the ICB in the role of an ICB Board member for the first time from an organisation that is outside the NHS[footnoteRef:1]; [1:  For those detailed within paragraphs 6.1.1(a)–6.1.1(d) the full FPPT will also include an ICB Board member reference check.] 

when an individual ICB Board member changes role within their current NHS organisation (for instance, if an existing ICB Board member moves into a new ICB Board member role that requires a different skillset); and
within a 12-month period of the date of the previous FPPT to review for any changes in the previous 12 months[footnoteRef:2]. [2:  The ICB Board member reference check will not be needed in the circumstances referred to in paragraphs 6.1.1 and 6.1.3.] 

[bookmark: _Toc160609926]Self-Attestation
Every ICB Board member will need to complete an annual self-attestation (see Appendix 2), to confirm that they are in adherence with the FPPT requirements. Selfattestations are a necessary step that forms a part of the full FPPT assessment.
[bookmark: _Toc160609927]New Appointments
The ICB should demonstrate that appointments of new ICB Board members are made through a robust and thorough appointment process. As such, no new appointments should be made to the post of an ICB Board member unless the appointee concerned can demonstrate they have met the FPPT requirements as detailed in paragraph 6.7 of this document. 
As part of conducting the initial appointment process for an ICB Board member, an inter-authority transfer (IAT)[footnoteRef:3] could be submitted to identify any of the applicant’s previous or current NHS service/employment history. Alternatively, other arrangements could be made to collate the relevant information. This should also help identify any potential duplicate employment accounts for the appointee e.g. when someone has more than one NHS role on ESR.  [3:  An IAT is an electronic way of gathering information from an employer for an applicant's previous or current NHS service using the ESR system: How to complete an Inter Authority Transfer (IAT) check in NHS Jobs user guide (nhsbsa.nhs.uk)] 

For the initial appointment of ICB chairs and Non-Executive Members only, NHS England will obtain references and carry out initial social media checks. If satisfactory, NHS England will then send the appointment letter subject to the remaining elements of the fit and proper person assessment carried out by the ICB.
[bookmark: _Toc160609928]Additional Considerations
There are additional considerations when applying the FPPT for joint appointments across NHS organisations, shared roles within the same NHS organisation and periods of temporary absence. 
Joint appointments across different NHS organisations
Additional considerations are needed where there are joint appointments to support closer working between the ICB and another NHS organisations in the health and care system. For instance, where joint appointments of an ICB Board member can help foster joint decision-making, enhance local leadership and improve the delivery of integrated care. Joint appointments may occur where:
(i) a combined role is created; and
(ii) an individual is needed to work across the ICB and a different NHS organisation in the same role.
In the scenario of joint appointments, the full FPPT would need to be completed by the designated host/employing NHS organisation and in concluding their assessment they will need input from the Chair of the other contracting NHS organisation to ensure that the ICB Board member is fit and proper to perform both roles. 
The host/employing NHS organisation will then provide a ‘letter of confirmation’ (Appendix 3) to the other contracting NHS organisation to confirm that the ICB Board member in question has met the requirements of the FPPT. 
The chair of the other contracting NHS organisation has the responsibility to keep the host/employing NHS organisation abreast of changes and any matters that may impact the FPPT assessment of the ICB Board member. Where there is a joint appointment, the host/employing NHS organisation responsible for the FPPT should also lead on conducting the joint appraisal and ensure adequate input from the other contracting NHS organisation. 
Where the joint appointment results in a new board member (for the NHS organisation in question), it will constitute a new appointment and as such, the host/employing NHS organisation should provide a ‘letter of confirmation’ to the other NHS organisation. 
For the avoidance of doubt, where two or more organisations employ or appoint (in the case of a Chair or Non-Executive Member) an individual for two or more separate roles at the same time, each organisation has a responsibility to complete the FPPT. If the FPPT assessment at one organisation finds an individual not to be 'fit and proper', the Chair should update their counterpart of any other NHS organisation(s) where the individual has a board-level role and explain the reason. To note, the issue at one organisation may be one of role-specific competence, which may not necessarily mean the individual is not 'fit and proper' at the other organisation.
Shared roles within the ICB
Where two individuals share responsibility for the same ICB Board member role (e.g. a job share) within the ICB, both individuals should be assessed against the FPPT requirements in line with paragraphs 6.1 and 6.2.
Temporary absence
For the purpose of the FPPT process, a temporary absence is defined as leave for a period of six consecutive weeks or less (e.g. sick leave, compassionate leave or parental leave) and where the NHS organisation is leaving the role open for the same ICB Board member. As such there is no requirement to approve another permanent individual for the role of ICB Board member. 
Where there is a temporary absence, it is expected that the Chief of Staff and Assistant Director of Human Resources and Organisational Development will liaise with the Chair and Chief Executive Officer to ensure temporary cover is provided; and to ensure that local internal systems are adequately updated to record the start and projected end date of the temporary absence. 
Where an individual is appointed as temporary/interim cover and is not already assessed as fit and proper, the ICB should ensure appropriate supervision by an existing ICB Board member. 
A full FPPT assessment should be undertaken for an individual in an interim cover role exceeding six weeks. Therefore, if the interim cover is expected to be in post for longer than six weeks, the ICB should look to commence the FPPT assessment as soon as possible. Where the period of temporary absence is extended beyond six weeks, the FPPT assessment should commence as soon as the ICB is aware of the extension. This FPPT assessment should be carried out in line with the requirements under paragraph 6.2.
[bookmark: _Toc160609929]Role of the ICB Chair in overseeing the FPPT
The ICB Chair is accountable for taking all reasonable steps to ensure the FPPT process is effective and that the desired culture of the ICB is maintained to support an effective FPPT regime. As such, the ICB Chair's responsibilities are to ensure:
the ICB has proper systems and processes in place so it can make the robust assessments required by the FPPT;
the results of the full FPPT, including the annual self-attestations for each ICB Board member are retained by the ICB;
the FPPT data fields within ESR are accurately maintained in a timely manner;
the ICB Board member references/pre-employment checks (where relevant) and full FPPT (including the annual self-attestation) are complete and adequate for each ICB Board member;
an appropriate programme is in place to identify and monitor the training and development needs of ICB Board members;
on appointment of a new ICB Board member, the specific competence, skills and knowledge to carry out their activities has been considered, and how this fits with the overall ICB Board;
conclude whether the ICB Board member is fit and proper; 
they complete an annual self-attestation themselves to ensure they are in continued adherence with the FPPT requirements; and
ensure that for any ICB Board member approved to commence work or continue in post despite there being concerns about a particular aspect of the FPPT, they document the reason(s) as to why there has been an issue about whether an ICB Board member might not be fit and proper and the measures taken to address this. A local record of this should be retained. A summary of this should also be included in the annual FPPT submission form (Appendix 4) to the relevant NHS England regional director.
[bookmark: _Toc160609930]Overseeing the role of the ICB Chair
The ICB Chair will be subject to the same FPPT requirement, as per paragraphs 6.1 and 6.2. In completing their own annual self-attestation, the ICB Chair will effectively be confirming that they have adequately addressed paragraphs 6.5.1–6.5.9. 
Annually, the ICB's Vice-Chair will review and ensure that the ICB Chair is meeting the requirements of the FPPT. However, the accountability for ensuring that the ICB Chair meets the FPPT assessment criteria will reside with NHS England regional directors, as is also the case for the ICB Chair's annual appraisals.
If the ICB's Vice-Chair is ever unable to review the Chair’s FPPT, then another NEM should be nominated to complete this.
Once the ICB has completed their annual FPPT assessment of the ICB Chair, they should sign this off within ESR. The annual FPPT submission, which summarises the results of the FPPT for all ICB Board members is then to be sent to the relevant NHS England regional director.
[bookmark: _Toc160609931]Core elements
The full FPPT assessment will constitute an assessment against each of the core elements detailed below and should be conducted in accordance with paragraph 6.1. ICB Board members should complete self-attestations to confirm they are fulfilling the core elements of the FPPT assessment.
NHS organisations should assess ICB Board members against the following three core elements[footnoteRef:4] when considering whether they are a fit and proper person to perform a board member role. To encourage openness and transparency, these should not be considered as a strict checklist for compliance, but rather as points for a conversation between the ICB Chair (or Chief Executive Officer for Executive Director Board members) and a prospective ICB Board member during the appointment process. This will in turn emphasise the ongoing benefits of openness and transparency among members. [4:  Note: the FPPT checks relating to these core elements will be in addition to standard employment checks, as per the ICB's Recruitment and Selection Policy and NHS Employers’ pre-employment check standard. This can include CV checks, self-declarations, online searches, proof of qualifications, proof of identity, right to work, etc.] 

Good Character
(iii) When assessing whether a person is of good character, the ICB should follow robust processes to make sure that they gather appropriate information, and must have regard to the matters outlined in Part 1 and Part 2 of Schedule 4 of the regulation, namely:
· convictions of any offence in the UK;
· convictions of any offence abroad that constitutes an offence in the UK; and
· whether any regulator or professional body has made the decision to erase, remove or strike off the ICB Board member from its register, whether in the UK or abroad. 
(iv) As such, the ICB should conduct:
· a search of the Companies House register to ensure that no ICB Board member is disqualified as a director;
· a search of the Charity Commission’s register of removed trustees;
· a Disclosure and Barring Service (DBS) check in line with the ICB's Disclosure and Barring Policy; and
· a check with the relevant professional bodies, where appropriate. 
(v) It is expected that processes followed take account of a person's honesty, trustworthiness, reliability, integrity, openness (also referred to as transparency), respectfulness and ability to comply with the law. Furthermore, in considering that an ICB Board member is of ‘good character,’ the ICB should also consider the following in relation to the individual in question:
· compliance with the law and legal processes;
· employment tribunal judgements relevant to the ICB Board member’s history; 
· settlement agreements relating to dismissal or departure from any healthcare-related service or NHS organisation for any reason other than redundancy;
· a person in whom the ICB, CQC, NHS England, people using services and the wider public can have confidence;
· adherence to the Nolan Principles of Standards in Public Life;
· the extent to which the ICB Board member has been open and honest with the ICB;
· whether the person has been the subject of any adverse finding or any settlement in civil proceedings, particularly in connection with investment or other financial business, misconduct, fraud or the formation or management of a body corporate;
· whether the person has been involved as a director, partner or concerned in management:
· with a company, partnership or other organisation that has been refused registration, authorisation, membership or a licence to carry out a trade, business or profession;
· of a business that has gone into insolvency, liquidation or administration while the person has been connected with that organisation or within one year of that connection;
· of a company that has been investigated, disciplined, censured, suspended, or criticised by a regulatory or professional body, a court or tribunal, whether publicly or privately;
· any other information that may be relevant, such as an upheld/ongoing or discontinued (including where an ICB Board member has left the NHS organisation prior to an investigation being completed):
· disciplinary finding;
· grievance finding against the ICB Board member;
· whistleblowing finding against the ICB Board member;
· finding pursuant to any ICB policies or procedures concerning the ICB Board member behaviour.
Qualifications, competence, skills required and experience
(vi) The ICB needs to have appropriate processes for assessing and checking that the candidate holds the required qualifications and has the competence, skills and experience required. For instance, where possible, checking the websites of the professional bodies to confirm that where required the ICB Board member holds the relevant and stated qualification. 
(vii) Where the ICB considers that an ICB Board member role requires specific qualifications they should make this clear and should only appoint those candidates who meet the required specification, including any requirements to be registered with a professional body. 
(viii) As such, job descriptions and person specifications should be clear in detailing required skills and relevant qualifications and/or memberships. These should be reviewed to ensure that they are appropriate and tailored for each board role. In assessing competence, skills and experience for the purposes of the FPPT, the ICB should look to use the outcome of their appraisal processes for ICB Board members, which will be based on the NHS Leadership Competency Framework for board-level leaders. The Leadership Competency Framework covers the following six competence categories:
· setting strategy and delivering long term transformation;
· leading for equality;
· driving high quality, sustainable outcomes; 
· providing robust governance and assurance;
· creating a compassionate and inclusive culture; and
· building trusted relationships with partners and communities. 
(ix) In assessing whether an ICB Board member has the competence, skills and experience to be considered fit and proper, the FPPT assessment will:
· not just consider current abilities, but also have regard to the formal training and development the ICB Board member has undergone or is undergoing;
· take account of the ICB (its size and how it operates) and the activities the ICB Board member should perform; and
· consider whether the ICB Board member has adequate time to perform and meet the responsibilities associated with their role.
(x) Regarding formal training: 
· the ICB should ensure any necessary training is undertaken by ICB Board members where gaps in competency have been identified. As such, a tailored learning development plan and training framework should support ICB Board members. Both the development plan and training should be updated and delivered respectively with an appropriate frequency; and
· training constitutes continued development for ICB Board members who are directly employed by the ICB. Those consistently failing to undergo required training in a timely manner should be deemed to have missed an important obligation, and appropriate action should be taken in line with the ICB's Learning and Development Policy. In turn, this may mean that an ICB Board member is not fit and proper.
Financial soundness
The ICB must seek appropriate information to assure themselves that ICB Board members do not meet any of the elements of the unfit person test set out in Schedule 4 Part 1 of the regulation. Robust processes should be in place to assess ICB Board members in relation to bankruptcy, sequestration, insolvency and arrangements with creditors. This, as a minimum, will include search of the insolvency and bankruptcy register and checks over county court judgement or high court judgement for debt.
Reasonable adjustments
In assessing if an ICB Board member can properly perform tasks to the requisite level of competence and skill for the office or position for which they are appointed, consideration will be given to their physical and mental health in accordance with the demands of the role and good occupational health practice. 
All reasonable steps must be made to make adjustments for people to enable them to carry out their role. As a minimum, these must be in line with requirements to make reasonable adjustments for employees under the Equality Act 2010; to prevent discrimination as defined by the Act. Hence when appointing a person to a role, the ICB should have processes for considering their physical and mental health in line with the requirements of the role. As such, the ICB will undertake occupational health assessments (OHA) for potential new ICB Board member appointments, in circumstances where the individual in question has indicated a physical or mental health condition as part of pre-employment checks. The results of the OHA should be evaluated, and relevant reasonable adjustments should be made in line with the requirements under the Equality Act 2010, so an individual can carry out their role. 
While the OHA will not form part of the annual FPPT, it is an integral component of the recruitment process checks to ensure that the NHS organisation can demonstrate that they have taken account of and made any such reasonable adjustments for those in board member roles. This obligation is ongoing in relation to those with disabilities for the purposes of the Equality Act 2010. 
The statutory duty to make reasonable adjustments must be considered on an ongoing basis and applies where a disabled person is put at a substantial disadvantage. 
Breaches to the core elements
Regulation 5 will be breached if:
an ICB Board member is unfit on the grounds of character, such as: 
(xi) an undischarged conviction;
(xii) being erased, removed or struck-off a register of professionals maintained by a regulator of healthcare, social work professionals or other professional bodies across different industries;
(xiii) being prohibited from holding a relevant office or position (see paragraph 6.7.2(a));
an ICB Board member is also unfit on the grounds of character if they have been responsible for, contributed to or facilitated any serious misconduct or mismanagement (whether lawful or not) in the course of carrying out a regulated activity;
an ICB Board member is unfit should they fail to meet the relevant qualifications or fail to have the relevant competence, skills and experience as deemed required for their role;
an ICB Board member is unfit on grounds of financial soundness, such as a relevant undischarged bankruptcy or being placed under a debt relief order;
the ICB does not have a proper process in place to make the robust assessments required by the Regulations;
on receipt of information about an ICB Board member’s fitness, a decision is reached on the ICB Board member that is not in the range of decisions a reasonable person would be expected to reach.
With regards to the above points, it is acknowledged that there could be circumstances where, for instance, ICB Board members are deemed competent but do not hold relevant qualifications. In such circumstances there should be a documented explanation, approved by the ICB Chair, as to why the individual in question is deemed fit to be appointed as an ICB Board member, or fit to continue in role if they are an existing ICB Board member. This should be recorded in the annual return to the NHS England regional director (Appendix 4 part 2).
Furthermore, there may be a limited number of exceptional cases where an ICB Board member is deemed unfit for a particular reason (other than qualifications) but the ICB appoints them or allows them to continue their current employment as an ICB Board member. In such circumstances there should be a documented explanation as to why the ICB Board member is unfit and the mitigations taken, which is approved by the ICB Chair. This should be submitted to the relevant NHS England regional director for review, either as part of the annual FPPT submission for the NHS organisation, or on an ad hoc basis as a case arises. The ICB shall determine breaches based on paragraphs 6.7.4(a)(i)-(iv), whereas any regulatory inspections, such as a CQC inspection will determine breaches of paragraphs 6.7.4(a)(v)-(vi).
[bookmark: _Toc126829401]ICB Board Member References
Content of the references
The Leadership Competency Framework helps inform the ‘fitness’ assessment in FPPT. This is in line with the Kark Review’s (2019) recommendations on professional standards. The Leadership Competency Framework references six competency domains (see paragraph 6.7.2(b)(iii)), which should be incorporated into all senior leader job descriptions and recruitment processes. It will also form the core of ICB Board member appraisal frameworks, alongside the appraisal of delivery against personal and corporate objectives. 
The competency domains in the Leadership Competency Framework should be taken into account when an ICB Board member reference is written. It is recognised that no one will be able to demonstrate how they meet all the competencies in the framework. What is sought as part of the ICB Board member's reference is evidence of broad competence across each of the six competency domains, and to ensure there are no areas of significant lack of competence which may not be remedied through a development plan. 
ICB Board-level leaders will be asked to attest to whether they have the requisite experience and skills to fulfil minimum standards against the six competency domains. This attestation will be reviewed by the ICB Board member’s line manager and overseen by the ICB Chair. The attestation record will be captured on ESR. 
The annual attestation by ICB Board members is expected to be undertaken at the same time as the annual appraisal process and assessment of competence against the six competency domains will also be used to guide the ICB Board member’s development plan for the coming year. The line manager will also capture stakeholder feedback as part of the appraisal process and summarise competence against each of the six competency domains. 
The annual appraisals of the past three years will then be used to guide the ICB Board member’s reference. The ICB is expected to request references, and store information relating to these references (see paragraph 6.10) so that it is available for future checks; and use it to support the full FPPT assessment on initial appointment. 
The ICB should maintain complete and accurate ICB Board member references at the point where the ICB Board member departs, irrespective of whether there has been a request from another NHS employer and including in circumstances of retirement. Both the initial and ICB Board member references should be retained locally. 
References will apply as part of the FPPT assessment when there are new ICB Board member appointments, either internal to the ICB, or internal and external to the NHS. This applies whether permanent or temporary where greater than six weeks; specifically:
(xiv) new appointments that have been promoted within the ICB;
(xv) existing ICB Board members at one NHS organisation who move to another NHS organisation in the role of a board member;
(xvi) individuals who join the ICB in the role of ICB Board member for the first time from an organisation that is outside of the NHS; and
(xvii) individuals who have been a board member in an NHS organisation and join another NHS organisation not in the role of board member, that is, they take a non-Board level role.
It is important that ICB Board member references checks are carried out in accordance with the data protection principles, as set out within data protection law. In particular, the process should be undertaken fairly, and the information generated should be accurate and up to date. 
Requests for ICB Board member references should not ask for specific information on whether there is a settlement agreement/non-disclosure agreement in place. The ICB Board member reference request instead asks for any further information and concerns about an applicant’s fitness and propriety, relevant to the FPPT to fulfil the role as a member, be it executive or non-executive. 
Information on settlement agreements should be retained locally (where applicable) and included in the overall consideration of the fit and proper status of the individual in question. If there is a historical settlement agreement/non-disclosure agreement already in place which includes a confidentiality clause, the ICB should seek permission from all parties prior to including any such information in an ICB Board member reference. 
The ICB should also consider inclusion of a term in any proposed settlement agreement to state that information about the settlement agreement can be included in ESR, and in doing so will not be a breach of confidence. The existence of a settlement agreement does not, in and of itself determine that a person is not fit or proper to be an ICB Board member. The reference is based on the standard NHS reference and includes additional requests for information as follows (relevant to the FPPT):
(xviii) information regarding any discontinued, outstanding, or upheld complaint(s) tantamount to gross misconduct or serious misconduct or mismanagement including grievances or complaint(s) under any of the organisation’s policies and procedures;
(xix) confirmation of any discontinued, outstanding or upheld disciplinary actions under the ICB’s disciplinary procedures including the issue of a formal written warning, disciplinary suspension, or dismissal tantamount to gross or serious misconduct; and
(xx) any further information and concerns about the applicant’s fitness and propriety, not previously covered, relevant to the FPPT to fulfil the role as a member, be it executive or non-executive. 
Discontinued investigations are included in the reference request to identify issues around serious misconduct and mismanagement and to deliberately separate them from issues around qualifications, competence, skills, and experience (which it is believed can be remedied) and health (which it is believed can improve), unless such competence and/or health issues could potentially lead to an individual not meeting the requirements of the FPPT. 
Investigations (irrespective of reason for discontinuance) should be limited to those which are applicable and potentially relevant to the FPPT, and examples are as follows (this is not an exhaustive list and consideration will be needed on a case-by-case basis):
(xxi) relating to serious misconduct, behaviour and not being of good character (as described in the FPPT Framework);
(xxii) reckless mismanagement which endangers patients;
(xxiii) deliberate or reckless behaviour (rather than inadvertent behaviour);
(xxiv) dishonesty;
(xxv) suppression of the ability of people to speak up about serious issues in the NHS, e.g. whether by allowing bullying or victimisation of those who speak up or blow the whistle, or any harassment of individuals; and
(xxvi) any behaviour contrary to the professional Duty of Candour which applies to health and care professionals e.g. falsification of records or relevant information. 
The reason for discontinuing (including not commencing) an investigation should be recorded, including whether an investigation was not started or stopped because a compromise, confidentiality or settlement agreement was then put in place (recognising that such an agreement is not necessarily a conclusion that someone is not fit and proper for the purposes of the FPPT).
It will be necessary as a matter of fairness for the employee to have had an opportunity to comment on information that is likely to be disclosed as part of any reference request i.e. as part of any disciplinary procedures/action. 
The ICB should also take any advice that they deem necessary in an individual case where they have assessed that the employee or prospective employer is likely to bring a claim. 
Obtaining references
At least one reference should be obtained when the ICB is appointing an ICB Board member.
For ICB Board members:
(xxvii) a minimum of two references should be obtained (using the reference template at Appendix 1) where the individual is from outside the NHS, or from within the NHS but moving into the board role for the first time; and
(xxviii) these two references should come from different employers, where possible. 
For an individual who moves from one NHS board role to another NHS board role, across NHS organisations where possible one reference from a separate organisation in addition to the ICB Board member reference for the current board role will suffice. This is because their ICB Board member reference template should be completed in line with the requirements of the framework so that NHS organisations can maintain accurate references when an ICB Board member departs.
For a person joining from another NHS organisation:
(xxix) the ICB should take reasonable steps to obtain the appropriate references from the person's current employer as well as previous employer(s) within the past six years; and
(xxx) these references should establish the primary facts as per the ICB Board member reference template. 
Where an employee is entering the NHS for the first time or coming from a post which was not at board member-level the ICB should make every practical effort to obtain such a reference which fulfils the ICB Board member reference requirements. 
It is acknowledged that where the previous employer is not an NHS organisation, there may be greater difficulty in obtaining a standardised NHS board member reference. Nonetheless, for new appointments from outside of the NHS, the ICB should seek the necessary references to validate a period of six consecutive years of continuous employment (or provide an explanation for any gaps), or training immediately prior to the application being made. In such cases where references from previous employers are unattainable for the previous six years, additional character or personal references should be sought. Character and personal references should be sought from personal acquaintances who are not related to the applicant, and who do not hold any financial arrangements with that individual. 
References should never be used as the sole grounds for assessing an applicant’s suitability for a post. Where negative issues are included in a reference, information should be carefully considered and weighed up against the wider range of evidence gathered as part of the recruitment process. The ICB should aim to investigate negative information by sensitively raising it with the individual concerned, giving them the opportunity to explain the situation in more detail and/or, where appropriate, give them a chance to outline any learning from past mistakes or experiences to obtain the necessary assurances about their suitability for a role. If a reference reveals something which is incompatible with the requirements of Regulation 5 of the Regulations, the individual should not be appointed to the role.
The ICB should obtain references before the start of the ICB Board member’s appointment. When requesting the reference it should be made clear that this is being requested in relation to a person being appointed to the role of ICB Board member, or for other purposes linked to their current employment.
The obligation to obtain a reference for a potential candidate for employment/ appointment in the role of ICB Board member applies irrespective of how the previous employment ended, for instance, resignation, redundancy, dismissal or fixed term work or temporary work coming to an end.
Where a potential candidate for employment/appointment in the role of ICB Board member has a gap between different employments, all reasonable efforts should be made to ensure that references covering those periods/gaps are obtained. References should be obtained in writing (either via hardcopy or email) and the ICB will need to satisfy themselves that both the referee and the organisation are bona fide. 
From time to time the information provided in a reference may contradict the information provided by ICB Board members. There may be a reasonable explanation for apparent discrepancies and the ICB should proceed sensitively to seek the necessary assurances directly with the ICB Board member. 
In exceptional circumstances where there is serious misdirection, employers may feel it appropriate to report their concerns to the NHS Counter Fraud Authority, in line with the ICB's Fraud, Bribery and Corruption Policy. 
Where an ICB is unable to fully evidence that the incoming ICB Board member is fit and proper because of gaps in their reference, they may continue to hire the individual but should clearly document within ESR the gaps in relation to the reference and the reasons/mitigations for being comfortable with employing/appointing them. In this scenario, the ICB should demonstrate that they have exercised all reasonable attempts to obtain the missing information. 
Providing references 
The ICB should aim to provide a reference to another NHS organisation within a 14-day period, which starts from the date that the reference request was received. However, it should be acknowledged that there are occasions of exceptional circumstances, and references may take more than 14 days to provide. 
The references referred to above are for a request made in relation to the individual being appointed to the role of board member, or for other purposes linked to the ICB Board member’s current employment. Where a current ICB Board member moves between different NHS organisations, a reference form following a standard format (Appendix 1) should be completed by the ICB and signed off by the ICB Chair. The ICB should provide information in relation to that which occurred: 
(xxxi) in the six years before the request for a reference;
(xxxii) between the date of the request for the reference and the date the reference is given;
(xxxiii) in the case of disciplinary action, serious misconduct and/or mismanagement at any time (where known). 
The ICB should also consider when providing the reference:
(xxxiv) that the process captures accurate, complete, open, honest and fair information about the ICB Board member concerned. As such, references should not conceal facts from the NHS organisation offering employment;
(xxxv) references should give established facts that are part of the history of the person. It is unfair to give partial facts if those result in the offer being withdrawn, for example where this causes the recipient NHS organisation to assume the information is missing because it is negative, so the offer is withdrawn. Views can be expressed but only after taking reasonable steps to verify factual accuracy and should be based on documented facts;
(xxxvi) the reference should be fair, such that the employee concerned should have the right to note a challenge to the fairness of the mandatory reference and provide such explanation as they wish to in writing. This does not mean that they can comment on the reference itself; rather, that the ICB has provided the individual with a reasonable opportunity to respond to allegations or judgements upon which the reference is based. Hence an ICB Board member’s opinions are not required to be included within the reference, but should be appropriately considered when drafting them. Where the NHS organisation providing the reference has not offered the employee the opportunity to previously (at the time the matter occurred) comment on the allegation, they ought to do so before including that allegation within the reference, rather than leaving the allegation out of the reference;
(xxxvii) where the reference provides information about an applicant’s health or disability this must be in line with the provisions outlined in the Equality Act 2010 and be relevant, necessary, and up to date, for the purposes of data protection law. 
Revising references 
If the ICB provides a reference to another NHS organisation about an employee or former employee, and subsequently: 
(xxxviii) becomes aware of matters or circumstances that would require them to draft the reference differently;
(xxxix) determines that there are matters arising relating to serious misconduct or mismanagement;
(xl) determines that there are matters arising which would require them to take disciplinary action; or
(xli) concluded there are matters arising that would deem the person not to be ‘fit or proper’ for the purposes of Regulation 5 of the Regulations, 
the ICB should make reasonable attempts to identify if the person's[footnoteRef:5] current employer is an NHS organisation and, if so, provide an updated reference/additional detail within a reasonable timeframe. Where the employee was an ICB Board member at the ICB or is a board member at the current NHS organisation, the updates should be reflected within their reference. [5:  For the avoidance of doubt, this refers to Executive ICB Board members employed by the ICB and Non-Executive Board members who have been appointed.] 

Revised references should cover a six-year period from the date the initial reference was provided, or the date the person ceased employment with the ICB, whichever is later. The exception to this are matters that constitute serious misconduct or mismanagement: details of such events should be provided irrespective of time period. 
ICB Board member reference template
This framework, along with the ICB Board member reference template (Appendix 1), sets out the minimum requirements for a reference. The ICB can provide information in relation to additional matters if it deems it necessary to do so. 
If references are provided for the role of ICB Board member, or for other purposes linked to their current employment, the ICB should look to complete all sections of the template even where the NHS organisation requesting the reference does not specifically ask for it. 
The template should be completed, and retained locally in an accessible archive, for departing ICB Board members even where they have indicated they are moving onto a non-NHS role and/or performing a role that is not on the board, or where they have indicated they are to retire. Often in these circumstances the individual may go on to act in the capacity of a board member at a future date, even if it is just on a temporary basis.
[bookmark: _Toc160609932]Electronic Staff Record
NHS Business Services Authority (NHSBSA) hosts ESR on behalf of the NHS, as commissioned by the Department for Health and Social Care.
Within ESR, individual FPPT information for all ICB Board members will be used to support recruitment referencing and their ongoing development. The FPPT information within ESR is only accessible within the ICB Board member’s own organisation and there is no public register.
It is reasonably expected that the following individuals have access to the FPPT fields in ESR: 
ICB Chair;
Chief Executive Officer;
Senior Independent Director;
Deputy Chair;
Chief of Staff;
Assistant Director of Human Resources and Organisational Development. 
Access will also be provided to relevant individuals within the CQC at a local level, where this information is necessary for their roles, noting the CQC’s ability to require information to be provided to it under Regulation 5(5) of the Regulations. 
The ESR FPPT data fields need to be maintained to ensure information about the serving ICB Board member is current. This will mean that ESR is specifically updated for: 
all ICB Board members;
new ICB Board members upon appointment;
whenever there has been a relevant change to one of the fields of FPPT information held in ESR (as per paragraph 6.10.8 below);
updates for annual completion of the full FPPT; and
annual completion of FPPT confirmed by the ICB Chair. 
It will be the responsibility of the ICB Chair to ensure that ESR remains current and is updated for relevant changes in a timely manner. As a minimum the ICB will conduct an annual review to verify that ESR is appropriately maintained. 
NHS organisations will need to establish a process for individuals to access and exercise their rights in connection with the information held about them, in accordance with the requirements of data protection law (see paragraph 5). 
Information held in ESR 
The information that ESR will hold about ICB Board members is summarised in the FPPT checklist (Appendix 6). 
[bookmark: _Toc160609933]Record retention
The ESR FPPT data fields will retain records of completed tests to support the FPPT assessments. All supporting documents/records in relation to the FPPT will be held locally by the ICB. 
As such, the ICB's Records Management Policy is to be adhered to. However, when retaining documents/records in relation to disciplinary and similar cases, the ICB should make an assessment as to the severity of the misconduct and/or mismanagement and its impact to the FPPT. The more serious the issue the longer the retention period should be. 
In relation to ESR, the information and accompanying references should be kept career long, which at a minimum should be until the 75th birthday of the ICB Board member. 
Dispute resolution 
Data and information 
[bookmark: _Hlk160538526]Where an ICB Board member identifies an issue with data held about them in relation to the FPPT, they should request a review which should be conducted in accordance with the ICB's Subject Access Request Policy. 
Where this does not lead to a satisfactory resolution for the ICB Board member, the following options are available for:
(xlii) NHS England-appointed ICB Board members (e.g. ICB Chair) – the matter should be escalated to the NHS England Appointments Team; or
(xliii) ICB-appointed Board members:
· referring the matter to the ICO;
· taking the matter to an employment tribunal[footnoteRef:6]; or [6:  For Executive Director roles only. Chair and Non-Executive Board members cannot take their organisation to ET unless in relation to discrimination, but they can instigate civil proceedings.] 

· instigating civil proceedings.
Outcome of FPPT assessment 
Where an ICB Board member disagrees with the outcome of the FPPT assessment and they have been deemed ‘not fit and proper,’ the following options are available for: 
NHS England-appointed ICB Board member roles – the matter should be escalated to the NHS England Appointments Team for investigation in accordance with policy and procedure. Where this results in an ICB Board member being terminated from their appointed role, a BMR[footnoteRef:7]must be completed and retained by the local organisation in accordance with the Framework; and [7:  Exit BMR to be drafted by local chair for Non-Executive Board Members (with support from the NHS England Appointments Team), and by the NHS England Appointments Team for the ICB Chair.] 

ICB-appointed Board members – local policy and constitution arrangements should be followed first. 
[bookmark: _Toc160609934]Quality Assurance and Governance
To ensure that the FPPT is being adequately embedded within the ICB there will need to be quality assurance checks conducted by the CQC, NHS England and an external/independent review. The quality assurance checks over the various parts of the FPPT Framework have been detailed below.
[bookmark: _Toc160609935]CQC Quality Assurance
The CQC’s role is to ensure NHS organisations have robust processes in place to adequately perform the FPPT assessments, and to adhere to the requirements of Regulation 5 of the Regulations. As such, as part of the Well Led reviews, CQC will consider the:
quality of processes and controls supporting the FPPT;
quality of individual FPPT assessments;
ICB Board member references;
collation and quality of data within the database and local FPPT records. 
In doing so the CQC will have regard to the evidence that exists as to whether the ICB Board members meet the FPPT. For example, this includes, but is not limited to, checking the following forms of evidence:
that the ICB is aware of the various guidelines on recruiting board members and that they have implemented procedures in line with this best practice;
personnel files of recently appointed ICB Board members (including internal appointments of existing staff);
information or records relating to appraisals for ICB Board members; and
references and personal development plans. 
The CQC may intervene where there is evidence that proper processes have not been followed or are not in place for FPPT. While the CQC does not investigate individual board members, it will pass on all information of concern that is received about the fitness of an ICB Board member to the relevant NHS organisation. 
The CQC will notify NHS organisations of all concerns relating to ICB Board members and ask them to assess the information received. The ICB Board member to whom the case refers will also be informed. The ICB should clearly detail the steps taken to assure the fitness of the ICB Board member and provide the CQC with a full response within 10 days. The CQC will then carefully review and consider all information. 
Where the CQC finds that the ICB's processes are not robust, or an unreasonable decision has been made, they will either: 
contact the ICB for further discussion;
schedule a focused inspection; or
take regulatory action in line with their enforcement policy and decision tree if a clear breach of regulation is identified.
[bookmark: _Toc160609936]NHS England Quality Assurance 
NHS England will have oversight through receipt and review of the annual FPPT submissions to the relevant NHS England regional director from NHS organisations.
[bookmark: _Toc160609937]Internal audit/external review 
Every three years, the ICB should have an internal audit to assess the processes, controls and compliance supporting the FPPT assessments. 
The internal audit should include sample testing of FPPT assessment and associated documentation. The ICB should consider inclusion of FPPT process and testing in the specification for any commissioned board effectiveness reviews. 
[bookmark: _Toc160609938]Governance 
For good governance, and to be clear about the reporting arrangements across the FPPT cycle, the ICB will:
provide an annual update to the ICB Board in public to confirm that the requirements for FPPT assessment have been satisfied; and
provide updates to the Audit and Governance Committee through any internal or external audit reviews included in the audit programme.
[bookmark: _Toc160609939]Supporting Documents
· NHS Constitution
· Health and Social Care Act 2008 (Regulated Activities) Regulations 2014
· Fit and Proper Person Test (FPPT) Framework (NHS England)
· Nolan Principles of Standards in Public Life
· NHS Records Management Code of Practice
· Data Protection Act 2014
· ICB Standards of Business Conduct Policy
· ICB Records Management Policy
· ICB Disclosure and Barring Policy
· ICB Learning and Development Policy
· ICB Subject Access Request Policy
· ICB Recruitment and Selection Policy

[bookmark: _Toc160609940]Appendix 1 – Board Member Reference Template
BOARD MEMBER REFERENCE

	STANDARD REQUEST: To be used only AFTER a conditional offer of appointment has been made.



	Date:


	HR Officer/name of referee:
	
	Recruitment officer:
	

	External/NHS organisation receiving request
	
	HR department initiating request:
	


Dear [HR officer’s/referee’s name]
Re: [applicant’s name] - [ref. number] – [ICB Board Member position] 
The above-named person has been offered the board member position of [post title] at NHS Derby and Derbyshire Integrated Care Board. This is a high-profile and public facing role which carries a high level of responsibility. The purpose of NHS boards is to govern effectively, and in so doing build patient, staff, public and stakeholder confidence that the public’s health and the provision of healthcare are in safe hands.
Taking this into account, I would be grateful if you could complete the attached confirmation of employment request as comprehensively as possible and return it to me as soon as practically possible to ensure timely recruitment.  
Please note that under data protection laws and other access regimes, applicants may be entitled to information that is held on them.  
Thank you in advance for your assistance in this matter.
Yours sincerely
[Recruitment officer’s name]

	Board Member Reference request for NHS Applicants:
To be used only AFTER a conditional offer of appointment has been made. Information provided in this reference reflects the most up to date information available at the time the request was fulfilled. 

	Name of the applicant 
	

	National Insurance number or date of birth
	

	[bookmark: _Hlk115771649]Please confirm employment start and termination dates in each previous role 
A:	If you are completing this reference for pre-employment request for someone currently employed outside the NHS, you may not have this information, please state if this is the case and provide relevant dates of all roles within your organisation)
B: 	As part of exit reference and all relevant information held in ESR under Employment History to be entered)

	Job Title:
	

	From: 
	

	To:
	

	

	Job Title:
	

	From: 
	

	To:
	

	

	Job Title:
	

	From: 
	

	To:
	

	

	Job Title:
	

	From: 
	

	To:
	

	[bookmark: _Hlk115772958]Please confirm the applicant’s current/most recent job title and essential job functions (if possible, please attach the Job Description or Person Specification as an appendix): (This is for Executive Director board positions only, for a Non-Executive Director, please just confirm current job title)

	


	Please confirm Applicant remuneration in current role (this question only applies to Executive Director board positions applied for)
	Starting:
	

	
	Current:
	

	[bookmark: _Hlk134173650]Please confirm all Learning and Development undertaken during employment: 
(this question only applies to Executive Director board positions applied for)

	

	How many days absence (other than annual leave) has the applicant had over the last two years of their employment, and in how many episodes? 
(only applicable if being requested after a conditional offer of employment)
	Days Absent:
	

	
	Absence Episodes:
	

	Confirmation of reason for leaving:

	

	Please provide details of when you last completed a check with the Disclosure and Barring Service (DBS) (this question is for Executive Director appointments and non-Executive Director appointments where they are already a current member of an NHS Board)

	Date DBS check was last completed:
	

	Level of DBS check undertaken (basic/standard/ enhanced without barred list/or enhanced with barred list):
	

	If an enhanced with barred list check was undertaken, please indicate which barred list this applies to:
	Adults		☐
Children	☐
Both	☐

	Did the check return any information that required further investigation?
	Yes ☐
	No ☐

	If yes, please provide a summary of any follow up actions that need to/are still being actioned:













	Please confirm if all annual appraisals have been undertaken and completed 
(This question is for Executive Director appointments and non-Executive Director appointments where they are already a current member of an NHS Board)
	Yes ☐
	No ☐

	Please provide a summary of the outcome and actions to be undertaken for the last 3 appraisals:














	Is there any relevant information regarding any outstanding, upheld or discontinued complaint(s) or other matters tantamount to gross misconduct or serious misconduct or mismanagement including grievances or complaint(s) under any of the ICB’s policies and procedures? 
(For applicants from outside the NHS please complete as far as possible considering the arrangements and policy within the applicant’s current organisation and position)
	Yes ☐
	No ☐

	[bookmark: _Hlk115260084]If yes, please provide a summary of the position and (where relevant) any findings and any remedial actions and resolution of those actions:














	Is there any outstanding, upheld or discontinued disciplinary action under the ICB’s Disciplinary Procedures including the issue of a formal written warning, disciplinary suspension, or dismissal tantamount to gross or serious misconduct that can include but not be limited to: 
· criminal convictions for offences leading to a sentence of imprisonment or incompatible with service in the NHS;
· dishonesty;
· bullying;
· discrimination, harassment, or victimization;
· sexual harassment;
· suppression of speaking up; or
· accumulative misconduct.
(For applicants from outside the NHS please complete as far as possible considering the arrangements and policy within the applicant’s current organisation and position)
	Yes ☐
	No ☐

	If yes, please provide a summary of the position and (where relevant) any findings and any remedial actions and resolution of those actions:








	Please provide any further information and concerns about the applicant’s fitness and propriety, not previously covered, relevant to the Fit and Proper Person Test to fulfil the role as a director, be it executive or non-executive. Alternatively state 'Not Applicable'. (Please visit links below for the CQC definition of good characteristics as a reference point) (7)(12)
Regulation 5: Fit and proper persons: directors - Care Quality Commission (cqc.org.uk)
The Health and Social Care Act 2008 (Regulated Activities) Regulations 2014 (legislation.gov.uk) 

	















	The facts and dates referred to in the answers above have been provided in good faith and are correct and true to the best of our knowledge and belief.

Referee name (please print): 	

Signature: 	

Referee Position Held: 	

Email address: 	

Telephone number: 	

Date: 	


	Data Protection:
This form contains personal data as defined by the Data Protection Act 2018 and UK implementation of the General Data Protection Regulation). This data has been requested by the Human Resources/ Workforce Department for the purpose of recruitment and compliance with the Fit and Proper Person requirements applicable to healthcare bodies. It must not be used for any incompatible purposes. The Human Resources/Workforce Department must protect any information disclosed within this form and ensure that it is not passed to anyone who is not authorised to have this information. 




[bookmark: _Toc160609941]Appendix 2 – Fit and Proper Person Test Annual Self-Attestation
This attestation should be completed annually by new and existing ICB Board members and submitted to ddicb.hr@nhs.net on behalf of the ICB Chair.

	NHS Derby and Derbyshire Integrated Care Board
Fit and Proper Person Test Annual Self-Attestation

	I declare that I am a fit and proper person to carry out my role. I:
· am of good character;
· have the qualifications, competence, skills and experience which are necessary for me to carry out my duties;
· where applicable, have not been erased, removed or struck-off a register of professionals maintained by a regulator of healthcare or social work professionals;
· am capable by reason of health of properly performing tasks which are intrinsic to the position;
· am not prohibited from holding office (e.g. directors disqualification order);
· within the last five years:
· I have not been convicted of a criminal offence and sentenced to imprisonment of three months or more;
· been un-discharged bankrupt nor have been subject to bankruptcy restrictions, or have made arrangement/compositions with creditors and has not discharged;
· nor is on any ‘barred’ list; and
· have not been responsible for, contributed to or facilitated any serious misconduct or mismanagement (whether unlawful or not) in the course of carrying on a regulated activity or providing a service elsewhere which, if provided in England, would be a regulated activity.

The legislation states: if you are required to hold a registration with a relevant professional body to carry out your role, you must hold such registration and must have the entitlement to use any professional titles associated with this registration. Where you no longer meet the requirement to hold the registration, and if you are a healthcare professional, social worker or other professional registered with a healthcare or social care regulator, you must inform the regulator in question.

Should my circumstances change, and I can no longer comply with the Fit and Proper Person Test (as described above), I acknowledge that it is my duty to inform the chair.


	Name and job title/role:
	

	Professional registrations held (including reference number):
	

	Date of DBS check/re-check (including reference number):
	

	Date of last appraisal:
	

	Last appraisal conducted by:
	

	Signature of ICB Board member:
	

	Date signed:
	

	For ICB Chair to complete:

	Signature of ICB Chair to confirm receipt:
	

	Date signed:
	



[bookmark: _Toc160609942]Appendix 3 – Letter of Confirmation
[image: ]The following wording is given as an example. It may not be applicable in every case and may consequently be amended.





1st Floor North 
Cardinal Square 
10 Nottingham Road
Derby
DE1 3QT

Tel: 01332 981601
www.derbyandderbyshireicb.nhs.uk [footnoteRef:8] [8:  This is the organisation which holds the contract/employs the board member who works jointly across more than one organisation.] 

Reference

Date

Contact details
Address 1
Address 2
Address 3
Postcode

Dear [Chair Name[footnoteRef:9]] [9:  This is the name of the chair of the other organisation that the joint board appointment is made with.] 

Fit and Proper Person Test
This confirmation letter is provided in connection with [name of board member, job title of board member, organisations that the joint board member post covers] for [financial year of test] as at [date of conclusion of annual FPPT for the individual] for the purpose of the Fit and Proper Person Test.
As Chair of [lead employer], I confirm that I have carried out the Fit and Proper Person Test for [name of board member].
The process and the evidence used by me in carrying out the Fit and Proper Person Test and in being able to reach a conclusion as to whether [name of board member] is fit and proper, is appropriate to reach that conclusion in the context of the Fit and Proper Person Framework.
In accordance with the Fit and Proper Person Test Framework requirements and in reaching my conclusion that [name of board member] is fit and proper as at [date of conclusion of test], I have assumed that you know no reason that this is not an appropriate conclusion to reach.
Please would you sign and return this letter as confirmation of receipt and that there are no further matters which should be taken into consideration.
Yours sincerely,


Chair of [lead employer]
	
I confirm that I have received the outcome for the FPPT for [name of board member] and that I have provided any necessary information for you to reach this conclusion.
………………………………….. (Signature)
………………………………….. (Name)
Date……………………………..
Please return to the ICB Chair and ddicb.hr@nhs.net for a copy to be retained on file.

[bookmark: _Toc160609943]Appendix 4 – Annual NHS FPPT submission reporting template

	Name of Organisation
	Name of Chair
	Fit and Proper Person Test Period/ Date of Ad hoc Test

	NHS Derby and Derbyshire Integrated Care Board
	
	



PART 1: FPPT OUTCOME FOR BOARD MEMBERS INCLUDING STARTERS AND LEAVERS IN PERIOD

	Name
	Date of appointment
	Position
	Confirmed as fit and proper?
	Leavers only

	
	
	
	Yes/No
	Add ‘Yes’ only if issues have been identified and an action plan and timescale to complete it has been agreed
	Date of leaving and reason
	Board member reference completed and retained? Yes/No

	
	
	
	
	
	
	

	
	
	
	
	
	
	

	
	
	
	
	
	
	



PART 2: FPPT REVIEWS/INSPECTIONS

Use this section to record any reviews or inspections of the FPPT process, including CQC, internal audit, board effectiveness reviews etc.

	Reviewer/Inspector
	Date
	Outcome
	Outline of key actions required
	Date actions completed

	
	
	
	
	

	
	
	
	
	

	
	
	
	
	

	
	
	
	
	



 [image: ]

PART 3: DECLARATIONS

	DECLARATION FOR NHS DERBY AND DERBYSHIRE INTEGRATED CARE BOARD [year]

	For the SID/Deputy Chair to complete:

	FPPT for the ICB Chair (as ICB Board member)
	Completed by (role)
	Name
	Date
	Fit and proper?
Yes/No

	
	
	
	
	

	For the ICB Chair to complete:

	Have all ICB Board members been tested and concluded as being fit and proper?
	Yes/No
	If ‘no’, provide detail:

	
	
	




	Are any issues arising from the FPPT being managed for any ICB Board member who is considered fit and proper?
	Yes/No
	If ‘yes’, provide detail:

	
	
	




	As ICB Chair of NHS Derby and Derbyshire Integrated Care Board I declare that the FPPT submission is complete, and the conclusion drawn is based on testing as detailed in the FPPT framework.

	ICB Chair signature:
	

	Date signed:
	

	For the regional director to complete:

	Name:
	

	Signature:
	

	Date:
	



[bookmark: _Toc160609944]Appendix 5 – ICB Board Member FPPT Privacy Notice
NHS Derby and Derbyshire Integrated Care Board is required to provide you with details on the type of personal information which we collect and process. In addition to any other privacy notice which we may have provided to you, this notice relates to the information collected and processed in relation to the FPPT.
The type of personal information we collect is in relation to the FPPT for ICB Board members and is described below, much of which is already collected and processed for other purposes than the FPPT:
1. Name, position title (unless this changes).
2. Employment history – this includes details of all job titles, organisations, departments, dates, and role descriptions.
3. References.
4. Job description and person specification in their previous role.
5. Date of medical clearance.
6. Qualifications.
7. Record of training and development in application/CV.
8. Training and development in the last year.
9. Appraisal incorporating the leadership competency framework has been completed.
10. Record of any upheld, ongoing or discontinued disciplinary, complaint, grievance, adverse employee behaviour or whistle-blow findings.
11. DBS status.
12. Registration/revalidation status where required.
13. Insolvency check.
14. A search of the Companies House register to ensure that no board member is disqualified as a director.
15. A search of the Charity Commission’s register of removed trustees.
16. A check with the CQC, NHS England and relevant professional bodies where appropriate.
17. Social media check.
18. Employment tribunal judgement check.
19. Exit reference completed (where applicable).
20. Annual self-attestation signed, including confirmation (as appropriate) that there have been no changes.
Processing of this data is necessary on the lawful basis set out in Article 6(1)(e) UK GDPR as the foundation for the database. This is because it relates to the processing of personal data which is necessary for the performance of the fit and proper person test which is carried out in the public interest and/or in the exercise of official authority vested in the controller.
For CQC-registered providers, ensuring directors are fit and proper is a legal requirement for the purposes of the Health and Social Care Act 2008 (Regulated Activities) Regulations 2014, and organisations are required to make information available connected with compliance to the CQC. 
How we get the personal information and why we have it
Most of the personal information we process is provided to us directly by you as part of your application form and recruitment to satisfy recruitment checks and the FPPT requirements.
We may also receive personal information indirectly, from the following sources in the following scenarios:
· references when we have made a conditional offer to you;
· publicly accessible registers and websites for our FPPT;
· professional bodies for FPPT to test registration and or any other ‘fitness’ matters shared between organisations; and
· regulatory bodies e.g. CQC and NHS England.
We use the information that you have given us to:
· conclude whether or not you are fit and proper to carry out the role of board director; and
· inform the regulators of our assessment outcome.
We may share this information with NHS England, CQC, future employers (particularly where they themselves are subject to the FPP requirements), and professional bodies.
Under the UK General Data Protection Regulation (UK GDPR), the lawful bases we rely on for processing this information are that we need it to perform a public task.
How we store your personal information
Your information is securely stored. We keep the ESR FPPT information including the board member reference, for a career long period. We will then dispose of your information in accordance with our Records Management Policy.
Your data protection rights
Under data protection law, you have rights including your right:
· of access – You have the right to ask us for copies of your personal information;
· to rectification – You have the right to ask us to rectify personal information you think is inaccurate. You also have the right to ask us to complete information you think is incomplete;
· to erasure – You have the right to ask us to erase your personal information in certain circumstances;
· to restriction of processing – You have the right to ask us to restrict the processing of your personal information in certain circumstances;
· to object to processing – You have the right to object to the processing of your personal information in certain circumstances; and
· to data portability – You have the right to ask that we transfer the personal information you gave us to another organisation, or to you, in certain circumstances.
You are not required to pay any charge for exercising your rights. If you make a request, we have one month to respond to you.
Please contact us at ddicb.sars@nhs.net if you wish to make a request.
How to complain
If you have any concerns about our use of your personal information, you can make a complaint to us at [Insert your organisation’s contact details for data protection queries]. 
You can also complain to the Information Commissioner's Officer if you are unhappy with how we have used your data:
Information Commissioner’s Office
Wycliffe House
Water Lane
Wilmslow
Cheshire
SK9 5AF
Helpline number: 0303 123 1113 ICO website: https://www.ico.org.uk
[image: ] [image: ]
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	FPPT Area
	Record in ESR
	Local evidence folder
	Recruitment Test
	Annual Test
	Executive Director
	NEM
	Source
	Notes

	First name
	ü
	ü
	ü
	x – unless change
	ü
	ü
	Application and recruitment process
	HR team to populate ESR

For NHS-to-NHS moves via ESR / InterAuthority Transfer/ NHS Jobs

For non-NHS – from application – whether recruited by NHS England, in-house or through a recruitment agency

	Second name/surname
	ü
	ü
	ü
	x – unless change
	ü
	ü
	
	

	Organisation
(i.e. current employer)
	ü
	x
	ü
	N/A
	ü
	ü
	
	

	Staff group
	ü
	x
	ü
	x – unless change
	ü
	ü
	
	

	Job title
Current Job Description
	ü
	ü
	ü
	x – unless change
	ü
	ü
	
	

	Occupation code
	ü
	x
	ü
	x – unless change
	ü
	ü
	
	

	Position title
	ü
	x
	ü
	x – unless change
	ü
	ü
	
	

	Employment history

Including:
· job titles
· organisations/ departments
· dates and role descriptions
· gaps in employment
	ü
	x
	ü
	x
	ü
	ü
	Application, recruitment process, CV etc.
	Any gaps that are because of any protected characteristics, as defined in the Equality Act 2010, do not need to be explained.

The period for which information should be recorded is for local determination, taking into account relevance to the person and the role.

It is suggested that a career history of no less than six years and covering at least two roles would be the minimum. Where there have been gaps in employment, this period should be extended accordingly.

	Training and development
	ü
	ü
	ü
	ü
	ü
	*
	Relevant training and development from the application and recruitment process; that is, evidence of training (and development) to meet the requirements of the role as set out in the person specification.

Annually updated records of training and development completed/ongoing progress.
	*Non-Executive Member recruitment often refers to a particular skillset/experience preferred e.g. clinical, financial etc, but a general appointment letter for NEMs may not then reference the skills/experience requested. Some NEMs may be retired and do not have a current professional registration.

At recruitment, organisations should assure themselves that the information provided by the applicant is correct and reasonable for the requirements of the role.

For all ICB Board members: the period for which qualifications and training should look back and be recorded is for local determination, taking into account relevance to the person and the role.

It is suggested that key qualifications required for the role and noted in the person specification (eg professional qualifications) and dates are recorded however far back that may be.

Otherwise, it is suggested that a history of no less than six years should be the minimum. Where there have been gaps in employment, this period should be extended accordingly.

	References
Available references from previous employers
	ü
	ü
	ü
	x
	ü
	ü
	Recruitment process
	Including references where the individual resigned or retired from a previous role.

	Last appraisal and date
	ü
	ü
	ü
	ü
	ü
	*
	Recruitment process and annual update following appraisal
	*For NEMs, information about appraisals is only required from their appointment date forward. No information about appraisals in previous roles is required.

	Disciplinary findings
That is, any upheld finding pursuant to any NHS organisation policies or procedures concerning employee behaviour, such as misconduct or mismanagement
	ü
	ü
	ü
	ü
	ü
	ü
	Reference request (question on the new Board Member Reference).
ESR record (high level)/ local case management system as appropriate.
	The new BMR includes a request for information relating to investigations into disciplinary matters/ complaints/ grievances and speak-ups against the board member. This includes information in relation to open/ ongoing investigations, upheld findings and discontinued investigations that are relevant to FPPT.

This question is applicable to board members recruited both from inside and outside the NHS. 

	Grievance against the board member
	ü
	ü
	ü
	ü
	ü
	ü
	
	

	Whistleblowing claim(s) against the board member
	ü
	ü
	ü
	ü
	ü
	ü
	
	

	Behaviour not in accordance with organisational values and behaviours or related local policies
	ü
	ü
	ü
	ü
	ü
	ü
	
	

	Type of DBS disclosed
	ü
	ü
	ü
	ü
	ü
	ü
	ESR and DBS response.
	Frequency and level of DBS in accordance with local policy for board members. Check annually whether the DBS needs to be reapplied for.

Maintain a confidential local file note on any matters applicable to FPPT where a finding from the DBS needed further discussion with the board member and the resulting conclusion and any actions taken/required.

	Date DBS received
	ü
	ü
	ü
	ü
	ü
	ü
	ESR
	

	Date of medical clearance* (including confirmation of OHA)
	ü
	x
	ü
	x – unless change
	ü
	ü
	Local arrangements 
	

	Date of professional register check (e.g. membership of professional bodies
	ü
	x
	ü
	ü
	ü
	x
	e.g. NMC, GMC, accountancy bodies
	

	
Insolvency check
	ü
	ü
	ü
	ü
	ü
	ü
	Bankruptcy and Insolvency register
	Keep a screenshot of check as local evidence of check completed.

	Disqualified Directors Register check
	ü
	ü
	ü
	ü
	ü
	ü
	Companies House
	

	Disqualification from being a charity trustee check
	ü
	ü
	ü
	ü
	ü
	ü
	Charities Commission
	

	Employment Tribunal Judgement check
	ü
	ü
	ü
	ü
	ü
	ü
	Employment Tribunal Decisions
	

	Social media check
	ü
	ü
	ü
	ü
	ü
	ü
	Various – Google, Facebook, Instagram etc.
	

	Self-attestation form signed
	ü
	ü
	ü
	ü
	ü
	ü
	Template self-attestation form
	Appendix 2 in Framework.

	Sign-off by Chair/CEO
	ü
	x
	ü
	ü
	ü
	ü
	ESR
	Includes free text to conclude in ESR fit and proper or not. Any mitigations should be evidence locally.

	
Other templates to be completed


	Board Member Reference
	ü
	ü
	x
	x
	ü
	ü
	Template
	To be completed when any board member leaves for whatever reason and retained career-long or 75th birthday, whichever latest (Appendix 1 in Framework).

	Letter of Confirmation
	x
	ü
	ü
	ü
	ü
	ü
	Template 
	For joint appointments only (Appendix 3 in Framework).

	Annual Submission Form 
	x
	ü
	ü
	ü
	ü
	ü
	Template 
	Annual summary to Regional Director – (Appendix 4 in Framework).

	Privacy Notice
	x
	ü
	x
	x
	ü
	ü
	Template
	Board members should be made aware of the proposed use of their data for FPPT (Appendix 5 of Framework).

	Settlement Agreements
	x
	ü
	ü
	ü
	ü
	ü
	Board member reference at recruitment and any other information that comes to light on an ongoing basis.
	Chair guidance describes this in more detail. It is acknowledged that details may not be known/disclosed where there are confidentiality clauses.
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