How does the 'Legal Duty to Involve' apply to Providers and Commissioners of Health Services
The Legal Duties as they apply to Providers and Commissioners 
NHS commissioning organisations, NHS trusts and NHS foundation trusts have a legal duty to ‘make arrangements’ to secure that individuals to whom services are being or may be provided and their carers/representatives are involved when commissioning, planning and making decisions about services for NHS patients. 
You can find the relevant sections of the legislation below:
· section 13Q for NHS England
· section 14Z45 for Integrated Care Boards (ICBs)
· section 242(1B) for NHS trusts and NHS foundation trusts

But in summary:

For ICBs

Integrated care boards have a statutory duty under section 14Z45 of the National Health Service Act 2006 (inserted by the Health and Care Act 2022) to make arrangements to secure that people to whom services are being or may be provided, and their carers and representatives (if any), are involved in:
1. the planning of commissioning arrangements,
2. the development and consideration of proposals for changes in commissioning arrangements, and
3. decisions affecting the operation of commissioning arrangements,
where those changes/decisions would affect how services are delivered or the range of services available. The 2022 changes are important because they expressly added carers and representatives for NHS England and ICBs. 

For NHS trusts and foundation trusts

Provider trusts have a parallel duty under section 242 of the National Health Service Act 2006 to make arrangements to secure that service users are involved directly or through representatives in:
1. the planning of services,
2. the development and consideration of proposals for changes in how services are provided, and
3. decisions affecting the operation of services, again where those changes/decisions would affect the manner of delivery or range of services. 

Recent addition of carers and representatives:
These public involvement duties have applied to commissioners and providers for many years and are largely unchanged. However, a significant change introduced by the Health and Care Act 2022 for commissioners only currently is that, in respect of NHS England and ICBs, the description of people they must make arrangements to involve has been extended from ‘individuals to whom the services are being or may be provided’ to also include ‘their carers and representatives (if any)’. While it is already common practice to involve carers and their representatives – and to do so is in line with previous statutory guidance on the public involvement duties – this change makes it a legal requirement for arrangements for public involvement to secure the involvement of carers and representatives (if any), as well as service users themselves.
More information about the specific legal duties in relation to working in partnership with people and communities can be found in Working in partnership with people and communities: Statutory guidance.
Key requirements of NHS England, ICBs, NHS Trusts and NHS Foundation Trusts include that they:
· Should clearly show they have assessed whether the duty applies, and where it does, follow it properly by planning and conducting proportionate involvement activity.
· Clearly document at all stages how involvement activity has informed decision-making and the rationale for decisions. 
· Have systems to assure themselves that they are meeting their legal duty to involve – these systems need to be reported on in annual reports.

Each organisation, i.e., NHS England, ICBs, NHS Trusts and NHS Foundation Trusts are accountable and liable for compliance with their public involvement obligations. 
The legal duties require arrangements to secure that people are ‘involved’: 
· This can be achieved by consulting people, providing people with information, or in other ways. This gives organisations a considerable degree of discretion as to how people are involved, subject to the below requirements.
· Neither the legal duties, nor this statutory guidance, seek to prescribe exactly how to involve people in any given case.  What is necessary will always depend upon the circumstances. 
· Public bodies are required to act rationally, and this applies to the arrangements they make to involve people. Public bodies can demonstrate that they are acting rationally by keeping good records of decisions taken about when and how to involve the public. 
· Statutory duties, such as the involvement duties set out above, are not the only circumstances in which a duty to consult may arise. Under common law, a duty to consult may also arise where there has been a promise to consult, where there has been an established practice of consultation, or, in exceptional cases, it would be conspicuously unfair not to consult. There will also be circumstances in which working with people and communities would be beneficial even if doing so is not legal requirement. Therefore, whether or not the involvement duties apply is not the only consideration when deciding whether and how to work with people and communities.


Impact is the main consideration – what is the impact on the patient, member of public, and their carers?
· The level of involvement activity should be proportion to the level of impact that is predicted as a result of the proposed change. 
· The numbers of people impacted, and the demographics of the people impacted are important considerations.
· An Equality Impact Assessment (EIA) can help identify which groups are likely to be affected. 
· The impact on services should be considered from the perspective of patients and not necessarily limited to the clinical services being commissioned or provided. Accessibility, transport links and ambulance availability are all examples of matters that could be significant in considering impact. 
Where do the legal duties sit? – with the commissioner or the provider?
a. If the planning, proposal for change, or operational decision originates in the commissioner space, i.e. it's their business decision, then the legal duties sit with the commissioner.  
· Its commissioner led if:
· A service needs to change because funding is withdrawn or changed.
· If a new service is required.
· If a service is being decommissioned/stopped due to funding.
E.g. the ICB as part of its cost reduction programme is asking a provider to change the way it delivers a contract in order to reduce the cost of the service or make it more efficient. E.g. it is asking providers to only allow one cycle of fertility treatment instead of 3. In this instance the ICB would lead on the engagement required.

b. Where the business decision originates in a specific NHS Trust or Foundation Trust, then the legal duty to involve would sit with the Trust. 
· Its provider led if:
· If changes are being made to how a currently commissioned service is delivered.
· If changes are made to where the service is delivered from. 
· This could be a change to a clinical pathway, or service model.
E.g. to deliver on a podiatry contract the NHS provider has a number of different clinics across the county, but due to staffing issues, it has been decided that these clinics will need to be consolidated in less areas. The decision has been made entirely by the Trust in order to deliver the contract in a more cost effective and sustainable way. However, see point c) below:
c. The ICB Engagement Team should be sighted on decisions that originate in a specific NHS Trust or Foundation Trust which may lead to a significant/substantial change to services, as consultation with the Health Overview and Scrutiny Committee (HOSC) is likely in this scenario, as well as the duty for commissioners to notify the Secretary of State (SoS) of substantial reconfigurations, this HOSC relationship and SoS notification process is facilitated by the ICB. Moreover, any significant or substantial service change may lead to the requirement for consultation which should be overseen by the ICB.
*Please note:
· Conversations and decisions made by providers should still be had with commissioners regarding service led business decisions. This guidance purely relates to where public involvement legal duties sit. 
· Shared or connected changes may need coordination, but one body’s involvement work does not automatically discharge another’s duty.
How does this apply to General Practice?
With regards to General Practice, the legal duty mainly comes into play when there are contractual changes overseen by the ICB. 
These contractual changes fall into the following categories:
· Practice boundary changes 
· Mergers and Branch Closures 
· Close Lists 
· Procurement of a GP practice 
As noted above, in these instances, even if a GP practice takes full responsibility for the implementation of engagement activity around that contractual change, e.g. if they are closing a branch, or merging with another surgery, as is often the case, the ICB retains responsibility for ensuring that all our legal duties are met as we are accountable. 
Business decisions made by GP practices to make changes to the way services are delivered as part of an individual GP contract are not technically subject to any legal or contractual duties to involve people or patients. However, it is good practice to apply the same principles.
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